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> HEMBEHURRERELARNZMPIN? —XTFBERRRNIEFEL LT
On The lllegality of Vertical Agreements: Comments on Hainan Yutai Technology

Feed Ltd. v. Hainan Provincial Price Bureau

AEREMES AN BEEEL AL
GLO Partner Jiang (John) Wan

WE:

KABIK, o [E e 28 Wi AT B BRI ] AL 5 0 1) 28 BT LA A GE — ELARAE 2 B AT BUIE
FUVON A 2 SUR T “A Gk, — B (OBWNE) BHIURMAT A M, AN E#AT
SE AR AT BURT AT AT AR T R WA 9 9 ) B AT REAT £E 38 4 5 I SE S OO AF Y, N 3
AT 3E g A DLW Head ik . 2017 4R, fem N IRIEBEAE I P A 28 8 PR BE X XS ) 7 B 1 R AT
(B o e i B8 F7 5 1 20N B SCOUTT RO, 40 [ e PR AL A T W B3R I 5 4 AN B4 I T A
EBEE BTG E FHRCURYE (RBEWNE) -+ TR ME R R FGRAT IO, SEBr UCE T &E B X HAT
NIAANEA RIEFEIFAETUE.

Summary:

For along time, Chinese Anti-Monopoly Law Enforcement Agencies (AMEA) and judicial branches
have been applying different standards when reviewing the illegality of vertical agreements. Chinese
AMEA persists that vertical agreements are per se illegal. Once such an agreement presents external
elements provided in the Article 14 of the Anti-Monopoly Law (AML), it violates the law without further
competitive analysis. However, Chinese courts have been recognized the dual effects of vertical
agreements. Therefore, a court will consider competitive and anti-competitive influences of a vertical
restraint when judging on its illegality. In 2017, the Supreme Court of China responded to such a
discrepancy in Hainan Yutai Technology Feed Ltd. v. Hainan Provincial Price Bureau in an intermediary
way. The Court realized the dual effects of vertical restraints, while ruled that the AMEA should not
burden the obligation to prove the anti-competitiveness of vertical restraints in question. The court
further decided that the business operator in the case should defend its immunity according to Article
15 of the AML, which in fact shifted the proof burden to the undertaking’s side.
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On The Arbitrability of Antitrust Civil Disputes in China

FRETELHAKAN EEEL G| BT 52 | B0 TFE
GLO Partner Jiang (John) Wan | Associate Guo Cheng | Associate Wang Mengzhen

WE:

R EEARF =2 AR EMH, PEIEGSE 7R RE A P EdE. A3 7K
SR LA BUA AL E » AT R A D 15 S e 2 Wiy RS 4 LI R A e bk (9 B by OF AN T A2
HA5 B KB PRERART 750 S 2B W B3 il fi bk, 3w B R N s e 22 W 40 0 5% 1A ff 3k
FErR E A RS (AL AZY) ARNAAAT H el ke 10 i ot 152 3«

20194 7 H 2 H, TEMKRBIERF FHPr LW 22 e e R MR AEE T GRINSIITAE
[ B S R A 20D, ARORI R e A BElbR . PR D BE BRI, X2 T S % O RS R AT AT
IR A ] o B S ) A o S AT B AN S 30T o AR B RIVE AU N 24 X6 3 — ] B gt — 2P i R %

Summary:

Chinese court denied the arbitrability of antitrust civil disputes in Nanjing Songxu Technology Co.,
Ltd v. Samsung (China) Investment Co., Ltd. This article aims to provide a critical review on such a
rule based on relevant precedents of EU and the U.S. Overall, the reasoning of such a decision is
insufficient, and such a rule introduces dilemma when one argues for enforcing an international antitrust
arbitral award according to the New York Convention on the Recognition and Enforcement of Foreign

Arbitral Awards, to which China is a signatory country.

On July 2, 2019, Chinese delegation signed the Convention on the Recognition and Enforcement
of Foreign Civil and Commercial Judgments at the closing ceremony of the 22nd session of the Hague
Conference on Private International Law, stipulating that international civil and commercial judgments
related to core cartel behaviors such as price fixing, bid rigging, exports or quotas restriction, and
market allocation will be recognized and enforced in China in the future. Therefore, the judicial branch

should reconsider their stand regarding the arbitrability of antitrust civil disputes accordingly.
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> ZFIEHT Case Analysis

AR UARRE DR ZERI? — R TEERRRN ST ES
WA
On The lllegality of Vertical Agreements: Comments on Hainan Yutai

Technology Feed Ltd. v. Hainan Provincial Price Bureau

HERBIMEFZHEIUAN. EEEL AT
GLO Partner Jiang (John) Wan

NI A BISCE Ti AEE E  1A Js Z rik SE i 2 b S BUROR B R i 2 — Sk fE T 2 4
AR T RKEN AN SE], MEORIR KR SRR, BB R AR (1D Hm s oo
TRl A F R AR R EE N HAAR (BT H D S BRNS, IR 2 AL HI A i
AR KA F3E S (2) fEFPE T EAAEKE M A M A, AN A K&
H— BFHER, ARV (3) EREWIEIERLEMKE, DRI E B Ai a4 ks 12 )
TR BT N T o B TR BEEF D L2 E I BSEsk,  EER RGN 2013 8L
VRO A ST UG WAL G T GA I A Dl DL 22 By B FR B S AP R I T 5 SIE MU R AN TR 1) 7 i 8L i
A E R, LA A B B D E D 1 i 4% Bl 50 325 T SCHF Ja 2 R BUR I ki A e o RV e,
SEWHAT BNGE 5 22 AT R o AR ARG % B AR AT R E, AAZX, HE 2017 FlFRAAEER
PR R AR CRAREERH 2D BRI IR 800 SR AT B S, 1) 2k e S AT BUfR i, 2
R T R, R Dl AN RGE B AT BOEOE TINS5 O R R AT B
PRI SN I A e U7

i N BRI BE i  SCFF 1 e r A O R X T O i B BRI PG ke, RTINS th 4 1 ik B R SEAE
W RFVRIA R R TIR AR IR 2 B “HERR . IRIBITESRBOR” KA bRdE, XA “ k3t
b FRAEIE AR MR OB B TLAR RIS T R W B SUER S I B AR SIN T 9k IR B
IR BB I b ok VA N BGE B R e AT BOE 15, AR

(L W BSCRIERA “HEER. IRFISEHECR” M. PrFEAT RRE, B P [ E
By BRI & RIS T T NE A S, A TN CHARBEREA NS
PRS0 R REAT A B AT RE A2 15 A 2B T

(2> P RA (L 5 S AR 1 58 S O XU AN, 72 AT R B, T Ak AR MIPIE 75 2
B, PEHNMTHTN BB ERTE “HEBR. IREISEFRBOR 7 X — W A K 2HIE 5T,
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On The Arbitrability of Antitrust Civil Disputes in China

HREBIMFS KA E¥EEL I | 80 52 | 82F TR
GLO Partner Jiang (John) Wan | Associate Guo Cheng | Associate Wang Mengzhen

WG R BWHE) 25 50 sk MRE, BIZEWT VMG RBE K, NAMBIRERETUE. KB
SHE BN, EEREFEL S A FFXU7 HHE Nl 8T gl B RS
B W7 B H AR N E D, —J7 23 AL 7 23 N Seiti 22 W47 oy BRIl £k, 5 —
77 25 N CL Sz ZE W 4 WOAN 3 il T H 0 0 S 0, AT HE — A il D e 2B i PG S i 4 ) T
Atk o T U AE [ B i S U E O L, R R . A As A E AN SEE L R A S B A
AR RAR T

According to Article 50 of the Anti-Monopoly Law (AML), where any damage is caused by one's
monopolistic conduct to others, one shall be liable for the damage he caused. In practice, it is common
that parties to an ordinary commercial contract agree to resolve their disputes by arbitral resolution.
However, when one party complains that the other party has implemented monopolistic practices as
its main claim and sends the case to an arbitration body, the other may raise an objection to jurisdiction
on the grounds that the anti-monopoly dispute does not apply to arbitration. Now the problem raised is
whether anti-trust civil disputes are arbitrable. This question is more common and more controversial
in international business transaction realm. This article intends to discuss on the arbitrability of anti-

trust civil disputes based on the practice of China, the United States, and the European Union.

— FEKRG

2016 4, PEMIL T —ARMEE. 2012 £ 5 J & 2013 4 11, BMREARECARAR CF
HEHARD EA=RE (hED BEGRAF CFREZEAFD MARE, AHHE =B R
e XUOTTE CEBPIL) w25 A b BB A7 I v R A (K SR A SR S P L G e . 2014 4R, i
JB2s W ) R B i = R A R ARG E R S T B WAT R, =R A RN A Gy R AZ L E
AR EMLICAE P, R e 2 1 b e 2% R VR B 4R A B AU U e P o R B 4 HH 2R T 21 23 J T
BT, AR TR AT M O U E T ANFE AR LAY, MR ARG e AL, R T =R A AR
HIE R . R AT RS A N, BJE FTLE R U, 2016 4F 8 H, EIAREIE T
ER, 4ERE T REE, HEARINEEBAUS ARG AT, BT
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I. The Case of China

One relevant Chinese case arises in 2016. From May 2012 to November 2013, Nanjing Songxu
Technology Co., Ltd. ("Songxu"), as a distributor of Samsung (China) Investment Co., Ltd. ("Samsung"),
sold Samsung display products in China. The parties agreed in their Distribution Agreement that any
dispute arising from the performance of the Agreement shall be submitted to an arbitration body for
resolution. In 2014, Songxu filed a lawsuit in the Nanjing Intermediate Court against Samsung for its
monopolistic conduct in the course of performance, but Samsung believed that the dispute should be
submitted to an arbitral body for settlement according to the Distribution Agreement, and therefore filed
an objection to jurisdiction with the court according to the arbitration clause agreed upon. The Nanjing
Intermediate Court found that monopoly disputes were arbitrable, but due to the fact that two parties
had agreed on two different arbitration institutions in their two separate agreements, the arbitration
clause was invalid, and thus the objection was overruled. Samsung disagreed with the original ruling
and appealed in the Jiangsu High Court. In August 2016, the High Court dismissed the appeal and
upheld the original ruling, but held that the monopoly dispute itself could not be arbitrated for the

following reasons:

1. A CRZEWNE) BINETTI, B AT RZERHGE EEAREEATBEGENL G . T fem N RIE e fE m)ik
fRe b, DU S B Ik R4 BUE I RFUFILIBARFANIEAT PR R RE . IF Hou 2B 7 20 3 IR A 1
BRI E R B T o RN REBE A i e N RGE e R € ik le . (s 2 (IRZEWTL) 1SE it
L AR ARIIHNGD) o 20 AW BAIRGR I A SRBORE, 225 B SRR S T AN i 2425
(BARIEECAERE EAERE, W1 REWNEIEN AR, SKEWRIEME LSRR D, WA
BRI S ZE W GE AT VA 2206, I 2B IR K 2 SRR PR i SR JR I 5 B ] pP R M B R R . RIE I
By BOXT fE 7 8@ AR AT 2R W 20 2 BRI RO W iR R IR e, 10 L34 14 R ML 2B W 4 4y #E AT
RIS . 3. RRAUBNUIS J S B AR S =R AR, B R AR . MAZRIT 2 A 2% 5
WRW RS =07 RS RE R, DR ERZIE, A REHE L2 5 i € A< 520 Sy B 24 b Rt o o

(1) According to the AML, the AML relies on the administrative agencies to enforce it. However,
the Supreme Court, in its judicial interpretations, only stipulates that remedies regarding anti-monopoly
civil disputes, which shall be provided by individuals through civil proceedings, and the jurisdiction for
civil proceedings for such a dispute shall be limited to intermediate courts in provincial capital cities
and courts designated by the Supreme Court. In other words, the enforcement of the AML relies on the
public institutions. (2) AML is a matter of a public policy, and historically, disputes arose from it are not
arbitrable in many countries. (Although it has been loosened in recent years) However, in China, due
to the short implementation period of the AML, mature AML enforcement and judicial experience have
not yet been accumulated, the public policy nature of AML is certainly an important factor for China to
consider as to arbitrability. At the present stage in China, there is no explicit legal provision on
arbitration method for monopolistic disputes, and no arbitration practice for monopolistic disputes has
been seen. (3) The dispute in this case is not only between Songxu and Samsung, but also involves

public interests. As the dispute involves the interests of a third party and consumers, it has beyond the
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contractual agreement between the two parties, so the arbitration clause do not encompass the dispute

in question and so that the case is not subject to arbitration.

JAGNTIT =, LIRS 22 b BT e BORT ek (K B el T 2R S 2B i B A JRBURTE, W
L ZEWAT NI 2 P B AN ER =05, N B BRI AR HUR AL 2 2y, i HLA SR R 2
KIPA RN S ZE T UK A] s o (HIZXSEEE ty S PR [ AE 1986 4 3L [H i =254 S rh i HERE 1.

To summarize, the main logic behind Jiangsu High Court's denial to the arbitrability of anti-trust
civil dispute is the public policy nature of the AML. The decision over monopolistic dispute would have
effects on a third party, which shall be made by a public authority. And lastly, for a long time, most
countries do not recognize the arbitrability of such dispute. However, similar reasoning is actually

overturned in the 1986 Mitsubishi Motors case in the United States which is stated below.

=, RE. BRESFEFMMX KT REWF U] MR LB

1968 4, 3&[E B i [l _E Rk B B A “ American Safety Vi 7 T ¢ 95 [ 2 4 JE U
(American Safety Doctrine) ” : RFCH LT FIERBCAELART M S, AEi@EE My L.
W (D RIERAEERE T2 EFEF R, SRR IERAT AR T AR A
N, 2GR ALV EEME TR . E & A A i JF w0y 20k b i (2) et
Hr Rl AR R A, BRI )37 s 07 U S X R R s (3) FERIBRL R = MFd, E
W IE 0 4 M A 1) — T AR T BE 2 3B A8 T VT SE M e A R, A8 AN TR A T e 7 A AT AT S 5 58
frd: (4D RedHfbE R R R ALy, U B P Ay, Bk, IR S A ] AN e AL
HI - R Rtk — R, BRI T AN RE LR Bl R AL S B AP R Rk, R A RESC A
X 5 [ (R E AN B & ANEL 1 A R AR R Ah e 53 5tk (EZ, 1986 4R 3C R BXFS e iy i e W BRI “ =
FVRIES” S EHERE 1 SRz AR, B SE FEIBCHEE i [l B URIAREAE “Safety SR I
T8 RACH - DO SR O RO oy, B B ik B 4R H AN AE DR FE IO 1) DR K] T 225 o [
Br SAEHL I S BSOS AH RIS T, IRATHI R AT BAR G A, (BRI A RS A B RE A BE IE A L AL 2 s
FERLHT G+, AT REA XA I, RIS AN A e A B S AR Rt
ANIERE A BTSSR, BT EERALERE S, XA E RS E P pEfe s E, AR
o A 1) o 22 S A0 gt e S SR TRV A3 DD T 2, FRERFATHAT B AR, BOAEAE [ A S4B
W sOoh T BE B R IS5 3. 7 BiJE, 1997 4F “Kotam Electronics &7 23t — 5 v 5% [ 11 P ¥ )
FERL T2 S5t ] 3 o e Bk i e

1 American Safety Corp. v. J. P. Maguire &Co. , 391 F. 2d at 827-828 (2d Cir. 1968).
2 Kotam Electronics, Inc. v. JBL Consumer Products, Inc. , 93F. 3d 724 (11" Cir. 1996).

9
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Il. Practical Attitude of the United States, the European Union and Other Countries on the

Arbitrability of Anti-trust Disputes

In 1968, the US Second Circuit Court of Appeals established American Safety doctrine in the
“American safety case”:; Right of claims under antitrust acts are by their nature inapplicable to arbitrary
resolution. The reasons are as follows: (1) Antitrust laws cover many national interests. Violations of
antitrust laws can affect tens of thousands or even millions of people ‘s and cause incredible economic
losses. Congress also does not wish to resolve such disputes by nonjudicial means; (2) antitrust cases
are often so complex that judicial means are more appropriate than arbitration; (3) in antitrust cases,
the party with a bargaining advantage may force the other party to enter into ancillary contracts to
submit related disputes to arbitration; (4) commercial arbitrators mostly only have commercial
background with basic common sense. Therefore, just as "issues of war and peace are too important
to be vested in the generals...... decisions as to antitrust regulation of business are too important to be
lodged in arbitrators chosen from the business community -- particularly those from a foreign
community that has had no experience with or exposure to our (U.S.) law and values"4. However, in
1986, the U.S. Supreme Court overturned the decision of the Second Circuit in the American Safety
case; see Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985)°. In response to several reasons
for denying the arbitrability of antitrust disputes in the American Safety case, the U.S. Supreme Court
held that there was no such public interest which arbitrary settlement resolution was an inappropriate
dispute settlement approach. The complexity of the antitrust case does not mean that the tribunal is

incompetent to handle the antitrust dispute.

"We decline to indulge the presumption that the parties and arbitral body conducting a
proceeding will be unable or unwilling to retain competent, conscientious, and impartial
arbitrators.... we conclude that concerns of international comity, respect for the capacities of
foreign and transnational tribunals, and sensitivity to the need of the international commercial
system for predictability in the resolution of disputes require that we enforce the parties'
agreement, even assuming that a contrary result would be forthcoming in a domestic context."
see Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985)

In 1997, the U.S. court further ruled that the United States domestic antitrust dispute can also be
resolved through arbitration. See Kotam Electronics, Inc., v. Jbl Consumer Products, Inc., 93 F.3d
724 (11th Cir. 1996) 8.

3 See American Safety Equipment Corp., Plaintiff-appellant, v. J. P. Maguire & Co., Inc., a Delaware Corporation,
Defendant-appellee. American Safety Equipment Corp., Plaintiff-appellant, v. Hickok Manufacturing Co., Inc.,
Defendant-appellee, 391 F.2d 821 (2d Cir. 1968), https://law.justia.com/cases/federal/appellate-
courts/F2/391/821/134195/

41d. at

SMitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985), see https://supreme.justia.com/cases/federal/us/473/614/

6Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985), see https://supreme.justia.com/cases/federal/us/473/614/
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WK 5925 B BB R LS AT X6 B T 21 3 T A A R R AR R A T R, S A0 R e A T N A RO
25 AR e, (E AR L BSR4 0 i e e ) B v M AT S B o
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Civil disputes involving competition and anti-trust issues are susceptible to resolution of arbitration
which is expressly provided in the laws of countries such as Germany, Sweden and Netherlands in the
European Union. The Eco Swiss v. Benetton International Case® in 1999 is the first time European
Court commented on the arbitrational issue of antitrust disputes. In this case, the court of the European
Union did not give a direct answer on the arbitrability of monopolistic issues, and supported national
courts to annul arbitral awards based on public interest concerns. The court held that the courts of
member countries have the right to conduct a substantial review of the legitimacy of arbitral awards,
and that the courts of member countries should annul the arbitral awards when they determine that the
arbitral award in question fails to observe national rule of public policy. After the Eco Swiss case, the

arbitrability of antitrust civil disputes has been basically acquiesced by the EU countries.
=\ KT ERZR REFF USSR

S 2B W 4P LA Gy (¥ AT A bk 19 R e 2B R TR R — ML T, 05— AR N TR R PP A 1)
W REWFWERESTAAEE, RECEFERMNBEEN, EIERFRTES. XA
B S 2B W4 BT AN AT DL I b B ke e i B, BB U AR (1) R HISCHLUE 2 RS R
2RI R P PR A BRI BEAGS ? (2) [ ZBWr 1 A SRR 2 75 2 S 2B W 4 0TS A et o (1
SERPERRRG 2 (3D X3¢ [ BRR A AR S 2B T B e U el vk, P R 75 B KA (4)
U SR B S 2 iy B 4 UORT DU b e ok, [ PA B0 75 T DUE I b B vk 7 5

Il Discussion on the Arbitrability of Civil Disputes over China’s AML

The arbitrability of anti-monopoly disputes is a cross border issue in the anti-monopoly regime, but
it is a procedural issue that cannot be ignored. Whether anti-monopoly disputes can be arbitrated in
China, although Chinese court has made its judgement, relevant dispute has not been quelled. This is
not only a question of whether antitrust disputes can be resolved through arbitration, but also contains,
among others, the following questions: (1) Is the lack of legal regulation an obstacle to arbitration
resolutions for antitrust civil disputes? (2) Is public policy nature of the AML a substantive impediment

to the arbitration resolution for antitrust disputes? (3) Should the Chinese courts recognize arbitration

7 Case C-126/97 Eco Swiss China Time Ltd v. Benetton International NV. [1999] ECR 1-03055.
8 Eco Swiss v. Benetton International, from the EU law data base at https://eur-lex.europa.eu/homepage.html
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awards regarding antitrust civil dispute produced in the U.S. or EU? (4) If international antitrust disputes

can be settled through arbitration, can domestic disputes be settled through arbitration as well?

B, (REWNE) 5 50 SRIRUE IR HEF MR R REFU SR ATEE.  (Fhak) 8 2 %,
55 3 2R LASERS 65 Sk A = ANkl AP R DG (e, LS 2 2R TRl R e Sy 1 Atk
MEHEERUE, 25 3 2652 7 ANAT LR Ui ok 1O S CVE I, 55 65 25X 3 2 2k Mth e, B ME ABcH
B8 1k S 2B I S SR AT P R

Firstly, Article 50 of the AML does not exclude the feasibility of arbitrary resolution. Three articles
including Article 2, Article 3 and Article 65 of the Arbitration Law define the scope of arbitrable matters.
Specifically, Article 2 makes general and abstract provisions on disputes that can be arbitrated, Article
3 lists the scope of disputes that cannot be settled through arbitration, and Article 65 is a supplement

to Article 2. None of the foregoing prohibits the submission of antitrust disputes for arbitration.

Hk, WL IR BAT A ILNE, HIAZERTAT i 518 1 REF A L2 T X007 3N Z 4L,
figp U B e B AR A ST (R A i o 5% [ BB S e v V2 e L 2418 W B 2B T 18 R BRI AN B R 7 1
ZEWT IS IR R R B . SEATOL, AT KRN 2R W AT AT RE RN B B 28 o B A I
JRARE, A5 R IACT I R TR BRI AR

Secondly, although the AML is usually regarded as public policy matter, civil disputes caused by
monopolistic behavior are disputes between the two equal parties, and the issue of which is tort liability.
The Supreme Court of the United States has stipulated that public policies on anti-monopoly shall not
be grounds for prohibiting arbitration as a dispute settlement resolution. What's more, there are a large
number of monopolistic acts that may only harm some business operators or consumers, and the

inequality of economic power does not induce the inequality of legal subject status.

R, ST IR R A [ % [ SN [X S O 28 AR DN S Z Iy RS 4 AR mT b b, 2 [ B
S 2 Wy R 2 2y v ol SR A A T AR R A R S A0 U7 3, R I SR e e v RS e A AT T W S
P E BB 2 Wik (K 22 SEBOGR MO8 B 4R A AT, SRR A B R PRALE RN . 1986 4 [F I
(AL ALYY W&, b E B AR FIRAT 78 A 29 45 24 [ A 32 18 o (R V2 T LA PR SR MR =
KA PR R, Fem NRIEBEWUE A T AT 3 E I I <A 5 AT Fh A e e ok
NASHERAD A 2 R RAMERM AR MR F R R AT 7A€, BRI S —2 RS R BEE =R
B A% AR SR HELRE T 51 R I 22 BEVE AR Je 55k 2, BEA WIRRS S ZE I S U HEBRAE AR AR EIAT
(R ff e R VE I 2 Ah . 20194E 7 A 2 H, i EACR IBIFERE T E BRR ik & W08 22 A8 K o M 885
T GRNSPATAHNE R HEARAL) KRR I EMME . Blbn. FRENH DGR 27 miin s
Lo R RFIRAT A SR T B ES 7 4 AT T LR A5 B AR 5 3T

Thirdly, since the United States, the European Union and some member countries have

recognized the arbitrability of anti-trust civil disputes, refusing to recognize and enforce such arbitration
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awards clearly violates the principle of international courtesy. According to the New York Convention
which China joined in 1986, Chinese courts should recognize and enforce the arbitration awards in
disputes over "contractual and non-contractual commercial relations" in accordance with Chinese laws.
The following year, the Chinese Supreme Court promulgated the Circular on Implementing the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards to which China is a
Signatory and it defines "contractual and non-contractual commercial relations" as relations relate to
contractual or tort obligations or to economic rights and obligations provided in relevant Chinese laws.®
In this document, anti-trust dispute is not excluded from the scope of arbitral awards that can be
recognized and enforced in China. On July 2, 2019, Chinese delegation signed the Convention on the
Recognition and Enforcement of Foreign Civil and Commercial Judgments at the closing ceremony of
the 22nd session of the Hague Conference on Private International Law, stipulating that international
civiland commercial judgments related to core cartel behaviors such as price fixing, bid rigging, exports
or quotas restriction, and market allocation will be recognized and enforced in China in the future.

BJa, IR R B S WA, IR RRE ()EWNE) Stk LbemE. HARDS
AR BT I S — LU ff R B 36k 53 B LA [0 5 Mk 2 5 A2 DARLAT S 2B Wik A DR 4, fE %
B ACAAPAT et Rt R, 3 T DO I S 57 28 o 28 557 R AR v X A et R AT Y

Lastly, the recognition of the arbitrability of anti-monopoly civil disputes does not mean that the
implementation of the AML lost its standard. The professionalism of today's arbitration institutions,
especially the arbitrators of some authoritative arbitration institutions, suffice to properly handle antitrust
issues. And judicial review over arbitration awards can still be exercised through substantive review

and other strict standards through the court's recognition and enforcement of arbitration awards.

B2, WA ERE MG BTG, &8 RZEWNIRFF R hEEf b A e, HE2%
I EEREIR AR, HEERR, REBWNE R EERURE s R, TORE 1 S 2B I 4 R
A E PR, A2 E OR8N LR W AANPAT I B2 4 i [ PR R F AR R =T, AR EX R
ZE M BT S B AT R AR IR A B

In short, from the existing legal provisions and the nature of the dispute, the reasons for denying
the arbitrability of anti-monopoly civil disputes are not sufficient, and do not conform with the current
international trend. More importantly, antitrust law is one of the laws with the highest degree of
globalization, and many antitrust disputes are international. Considering China has signed the
Convention on the Recognition and Enforcement of International Civil and Commercial Judgments
which encompasses competition disputes, it is necessary to think more deeply about the arbitrability of

anti-monopoly civil disputes.

9 Article 2, Circular on Implementing the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards to which China is a Signatory.
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