EANS IR R EMTE RS =D

"/

WK &EIWE S AT
GLOBAL LAW OFFICE

HER R ZZWIERT

(E=HD

20184 3 H

3

GLO Antitrust Law & Policy

Newsletter

Volume 3

BRIz 22 Wt ] FA

GLO Antitrust Practice Group

LR AR R E 815 E R D
155F#15F&20F HB4E: 100025

15 & 20/F Tower 1, China Central Place,
No. 81 Jianguo Road, Chaoyang District,

Beijing 100025, China
H1E/T. (86 10) 6584 6688
£E/F. (86 10) 6584 6666

20184E 3 H

March, 2018

EiEmEBKARER 1 505 il Kih
5S5#26F HB4s: 200021
26F, 5 Corporate Avenue,

No.150 Hubin Road, Huangpu District,

Shanghai 200021, China

HEiE/T. (86 21) 2310 8288
f£E/F. (86 21) 2310 8299

FI MRS L X R 395 A E R D

55 #%26/=B/CEIT HR4: 518055

Units B/C, 26F, Tower 5,

Dachong International Center, No. 39 Tonggu Road,
Nanshan District, Shenzhen 518055, China

HiE/T. (86 755) 8388 5988

£HE/F (86 755) 8388 5987



@) R E S A '
&%/ GLOBAL LAW OFFICE i

IR R WL REE CGE=)

2018 %3 H
H%

P RZBEIE D oottt st et aes 4
U] A R [ S ZE W BRI BE? o, 4
What Are My Takes on the Reform Plan of the Anti-Monopoly System? .............cccccveeen. 7
PR EZH IS ZE IR ...ttt 11

3 BRIITERT ettt e e a bbb a s e a s s neen 22
B %o vl A T ZB W FIEIR (2015-2018) v 22

P IRERIRZBBIBIZ oeeriereereereeeeesseesiesessssesss s ssssssssssssssssassesesessssssssesesnssssssssssessssesns 27

> HERRZBITZES R vt ssssssss s sssssssssssssssssssssssssssssssssens 28



@) TR E S
&2/ GLOBAL LAW OFFICE

GLO Antitrust Law & Policy Newsletter (Volume 3)

March, 2018

Contents

> Anti-Monopoly Law MONOZraph .......ccceeeeeeieieiieeeeeieeeeeeeeeeeeeeeeeeeseeeeeeeeesssssessssssssssssssssee 4
What Are My Takes on the Reform Plan of the Anti-Monopoly System?(Chinese) ........... 4
What Are My Takes on the Reform Plan of the Anti-Monopoly System?(English) ............ 7
Anti-trust Risk in TWO-INVOICING SYSTEM ........uuuiiiiiiiiiiiiiiiiiiii e 11

> Anti-MonopOoly €ase StUY......ccceeiieieieieiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseessesesesssasssssssssssssssssnes 22
Commentary on the Global Qualcomm Anti-Monopoly Cases...........cccccvvvvviviiiiiiiiieennnn. 22

> GLO Anti-Monopoly UPdates .......ccceeeeeeiieeeeeeeieieeeeeeeeeeeeeeeeeeeeeessesssesssesssssssssssssssssssssnes 27

>  GLO Anti-Monopoly RECrUIt INFO .....ccceveiiiiiieiiiiieieeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeesessssssssssssssene 28



@) TR E S
&2/ GLOBAL LAW OFFICE

> REWEL
BT A I U P R 2R T S e U B

AL T AR T 55 B
AN AL

v REWPIEAHIRBE TR

2018 & 3 3 17 H, FHH = meEF NRARKEE RS VEHE 7 (ESBHLIE N
EITR) o MRAEBLIKIE S5 BN T 58, BB IE AR f i B A X
3 B L R o R [ X RS AT B PSR A ER BT, 5T A e A 2 e R R
3, EFREMAREEERL RN, EXKEMSER RN SR E S g
WA 5T, TS5 MBI A B 3 S b S B W HhGE DA R 55 e S B W 2 03 o T = A R DT B
&, HEEFWEEERLSR, FOESBRERI. R, 25 E R EHE
i, HE T R LA R R,

3H 21 H, ExWizhEE S RIE AR, R E i 25 6 B BLE R R HE IR
AN TR AT BUE BLE R R TS 70 A 50T 7 B B e R e A S id ARG, BAR
MTTEFBE AT WEEH, g8l BRI EAGE A=y, HH
WA E SR EPIETAE, KRB ik, MEMAES ity , 443500 2o
[, Mot Takd R e, B EE, MR eelly, G 8RR &
SAs s PAEIA AT TARSE . [FIE, B [ 5 24 i B BRI BRI A E KR

DIEBCETTREWE: B, EXTHEE SRS A& E R R EWHGEIR T B,
TR B [ 55 e S BT 22 2, [ 55 B IR ZB W& R p A B RAEE R e iR 8=,

RZEWHGEA R B F i s am ) — DU B IR, EX T g ama&m TR T
BRI EEIREE (WRAIESTES) | R EIRAE . Ak IUAe DL AR Al
LT EH I 5T 3 M el JRy T [ 5 24 i B 3Ry R e R [ S R R AR SRy R e

H

= ABJE K RZEPE A
MRYE 7 58, FATTAT BABAR AR rp [ 1Y) Js 2B W Shac (AR A T W LA T A2 4

4



@) R R E S
&%/ GLOBAL LAW OFFICE

B BTEFRWWE S RIFAEE SR ERET], BN F R g B 55 B s 22 K
2 G2 ML 2 [ 55 e J2 i RO T e, i £ B 55 e e ZB I & B i E
S SR A E— B S ZE B SRR, R L P — HRURIEN S 558 P BORRE . S
WK o B AT £ 5 LB 2 T 3k — 2D S SE S BUR M BE Rt A7, B /5 2t — 2D WL

N
=

E

o, EEXWEE SRRV T ENA, IFAES B R B, T
IRREH AT I B IR BER) — 0. R EWEAE KT HEE B8R, REWHIEIR

R 2 A R RPN UL R & SH,  FLgE— Vi n] BEAS Qn s A AR A 37 e B LA (1 245 i
BB RI U BUE BARE, AORAEE XIS SR, KEWHIE S SEFBURRE

BRI R B EEA PRI,

F=, T RERPGER TR RFR, HA T RAE GNRIE AL B, XEWE
S EWPIEAEE K B WU X S AT BUZ A IR, SRIEBUBRATHHGERE 71 52 B LR
Hik, mFHMmzRERREST, Ko sahR, &, . B8, HE
BWENELA T BWYIEENN, XEWEARKKEZE T BN R TR
ORI WA IE S 585 RN . e, Z9h e 57 . £E R e 2B W
PaE ST, iR TR Rt EZR SR IR . BHUShr E&E T
SIE AE B . SMEIR A DL SE 4B S HEPIRIRE, AR iR s, R &
ZEWr PRI B IR RE AT A R ABAS L% -

=, WTER IR E B R ZZ BT A S B R R

2008 S EREREHUG, 5% FE BB PIE S E T — REIRE A, D
IS R, H— R G A TEA D WU S BRI BE AL, AL AL S 2R WA
DAL AR, 41 2008 F VAR sE g 2 1 5 TV 56 5 =] & 4LvA [ 3
FE R, 2010 R PER = BB PIEH U I SGERCSE SO — LK, 2013 £EEE
AN e S RS R ARG IFHE RN T4 8, SEENE 2014 FHI7ER T A
PR G RAGEF R BRI EIF; H R AL S 2B W LR S AR AR SR L B

i1 2013 £ 4 AfR e R, MRBCRE WE RANE % R R & IF N E 3 E Siiatk

5



@) R EImE SR
&%/ GLOBAL LAW OFFICE

PR, 2011 F15 . 2013 FIFEAMPEHF DAL 2014 2 /K ZHCREL 1 U & 714
Jto SRT, BREEZR G At . PHEESE SR M AL & IR R os T B, WO RER
FI 55 55 G 0 7 BEANRAT 1

AT, AR B ORI AR ¥ L 1 48— B IR B kLA, A [ R s — 4
i fr I B AR BB B W VAR X (SREBRAN) o BRI S ZB I sk A il i 4

72 S ZE W A 1] AT E R B 208, A il R LT 32 e I AU . B
XA 2R, MRS R EE R, REMPGEIATBUZ OB SRR R, K
H S ZEWr PR IR 5T HOBILAS A1 ey i ) [ 55 e A Rl 1] 5 A2 9 [ 55 e ELJB LA, S ZE HTdh,
RS BN T I R AR R, AT o [ A S 2R W R R S AT SR B LR gk —
AR EINR, AT SRR T8 S BUR R R HI "X — S 1k H AR S0 &



@) A IR B E SR
S~/ GLOBAL LAW OFFICE

What Are My Takes on the Reform Plan of the Anti-Monopoly System?

Beijing Global Law Office
John Wan

Structural Reform Plan of Anti-Monopoly Law (AML) Enforcement

On March 17th, 2018, the 1st Session of the 13th NPC (National People's Congress)
approved the plan on institutional restructuring submitted by the State Council.
According to the plan, major adjustments are made to the AML enforcement system:
establishing the state market regulatory administration. Functions of the SAIC, AQSIQ,
CFDA, the price supervision and anti-monopoly bureau of NDRC, the anti-monopoly
bureau of MOFCOM will be incorporated into the new administration directly under the

State Council.

On March 21st, 2018, the State Market Regulatory Administration was officially
established. Former director of CFDA Bi Jingquan and former director of SAIC Zhang
Mao were served as Secretary of Party Committee and director respectively. Specific
responsibilities include, being responsible for the comprehensive supervision and
administration of the market; unifying the registration of the market entities and
establishing the system of information publicity sharing; organizing the comprehensive
law enforcement work of market supervision; being responsible for the unified AML
enforcement; regulating and maintaining the market order; Implementing the quality
strategy; taking responsibility for industrial products quality and safety, food safety and
special equipment safety supervision; unifying the management of measurement
standard, inspection, certification and accreditation work etc. At the same time,
Administrating the State Intellectual Property Office and the China Drug Administration.
What we can read from the reform: firstly, the State Market Regulatory Administration
takes total responsibility of AML enforcement duties; secondly, the office of the Anti-
Monopoly Committee of the State Council is located at the State Market Regulatory
Administration; thirdly, the AML enforcement is only a function of the State Market

Regulatory Administration.



AML Enforcement After the Reform

According to the plan, we can foresee the AML enforcement will face the following

adjustments.

First of all, due to the fact that the State Market Regulatory Administration is not one of
the component organs of the State Council, matters regarding anti-monopoly can only
be delivered to the State Council level for discussion through the Anti-Monopoly
Committee of the State Council. The State Regulatory Administration is the only AML
enforcement organ and the only organ that formulates and implements the competition
policy. Further observation is needed on how to implement the "basic position of the

competition policy at the macro policy level" with the new system.

Next, the State Market Regulatory Administration will serve as the total package of
market supervision and regulatory instead of the total package of anti-monopoly, which
means that the function of anti-monopoly is only one of the functions of market
supervision and regulatory. It also means that in this newly established administration,
the function of AML enforcement will be undertaken by different bureaus together. Its
uniformity may not be as good as the functions of China Drug Administration and
functions of the State Intellectual Property office which have relatively independent and
complete organs. Whether the AML enforcement and competition policies can be truly
unified in the State Market Regulatory Administration in the future, remains to be further
observed.

At last, China’s AML enforcement belongs to the central authority, there are only central
and provincial levels of law enforcement organs. First of all, this means that the function
of AML enforcement in the provincial level of market regulatory is very limited, the law
enforcement authority and law enforcement capacity constraints; secondly, most of
other market regulatory functions have a four-level law enforcement system of organs
of central, provincial, city and county. And major regulatory forces are usually from the
city and county levels of law enforcement organs, which means that the basic regulatory
forces will focus their work on unfair competition, quality supervision, inspection and

guarantine, drug supervision etc. in the future. In the past, AML enforcement system,



whether the city and county levels of organs of NDRC or SAIC, they actually undertake
the work of antitrust case information collection, research in the field and advocation of
competition as the quasi functions of law enforcement. Under the new plan, how will the

functions of the basic levels of AML enforcement develop is worth observation.

What Are My Takes on the Adjustment of China’s AML Enforcement System?

After the 2008 global financial crisis, there has been a trend of AML enforcement system
reform around the world, there are two paths of reform, one is the integration of scattered
anti-monopoly functions and organs, the establishment of a unified and independent
AML enforcement system. For example, in 2008, the former French Competition
Commission and the competition bureau in the industry department were merged into
the Autorité de la concurrence. In 2010, three AML enforcement organs were
substantively merged into one in Brazil. In 2013, Belgium’s competition Bureau and the
Competition Commission were merged into the Belgian Competition Authority. In early
2014, the United Kingdom completed the merger of OFT and the Competition
Committee. The other path is the integration of the independent anti-monopoly organs
and relevant organs. For example, in April 2013, Netherland’s Competition Authority,
Post and Telecommunications Authority and the Authority for Consumers were merged
into the Authority for Consumers and Markets. Denmark in 2011, Finland and Spain in
2013 and lIreland in 2014 have taken similar measures of mergers. However, the
European Commission has expressed concern about the merger of authorities in
Netherland and Spain, it was believed that it may weaken the strength and

independence of the enforcement of competition law.

Today, most countries have established unified AML enforcement authorities, China is
probably the last anti-monopoly jurisdiction to integrate the AML enforcement power
(except the United States). The adjustment of the AML enforcement system is an
important step for China's anti-monopoly system to move forward. It helps to solve the
previously questioned problems of decentralization and overlapping of power of law
enforcement. However, from the reform plan, we can tell that the AML enforcement
administrative level has no substantial improvement, the organ that takes the AML

enforcement functions turned from the previous component organ of the State Council
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to the administration directly under the State Council, and the AML enforcement function
is included in the market supervision system. We look forward to the strengthening of
development of China’s AML enforcement system and law enforcement authority. And
becoming the strength in support of the implementation of the strategic objective of

“pasic position of the competition policy.”

JL | SN 5
John Wan | Partner, Ph. D.
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lE45: wanjiang@aglo.com.cn

Dr. Wan is a partner of Global Law Office in Beijing. Dr. Wan has extensive experience
with complex antitrust and competition law issues. Prior joining Global Law office, he
served as a senior case handler at Price Supervision and Anti-monopoly Bureau(PSAB)
of National Development of Reform Commission(NDRC) patrticipating in a number of
significant anti-trust & cartel investigations and leading the draft of Leniency Program
and Commitment Rules under China’s Anti-monopoly Law. Dr. Wan received an
intensive training in both DG Competition of the European Commission and Irish
Competition Authority in 2013. He acquired Ph.D. in law in 2010 at China University of
Political science and Law.

Email: wanjiang@aglo.com.cn
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