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1 Commission Regulation (EU) No 461/2010 of 27 May 2010 on the application of Article 101 (3) of the Treaty of the Functioning of the 
European Union to categories of vertical agreements and concerted practices in motor vehicle sector. 

2 Commission notice Supplementary guidelines on vertical restraints in agreements for the sale and repair of motor vehicles and for the 
distribution of spare parts for motor vehicles (2010/C 138/05). 
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3 Commission Notice of December 1978 concerning its assessment of certain subcontracting agreements in relation to Article 85 (1) of 
the EEC Treaty. 



 

 
 

 GLOBAL LAW OFFICE | 7 

 

” —

5 1

2 5

3

4

5

6

 

4.  

“

“ 5 ）

“ 5 1

2 《

3

4 — —

5 —

— 6 7 —

— —  

“  

1 “  

。 — 2 “

“ 3

4 —

“

“ ” 5

6

 

 

“

“



 

 
 

 GLOBAL LAW OFFICE | 8 

 

“

“ 5

“

“

 

 

 

 



 

 
 

 GLOBAL LAW OFFICE | 9 

 

“ “

“  

 |  

；  

2011 “ IDC “

。 — FRAND 5

5

“ 2012 “

“
4

2015 12 31

“ 2016 5 2

“ 0 2017 3 23 “

“ 2019 1 4

2020 8 “

 

1995

2017 1

5

2014 < > 101 3

< > 101  2011

< > 101 R&D Agreements

Standardisation Agreements

 

 

。 —

“

“ 。  

                                                
4 2015� 4(����� �N�	��7.126F�+%L�K�8
>�4@��� 



 

 
 

 GLOBAL LAW OFFICE | 10 

 

“

“

2 ”

5

。 — 5

5

2  

2  

 

1. “ ？  

— “

《

？  

《

“

“

“  

2. “  

5 “

1 “

2 3 5

。 — 4 《 5

。 — 《 《
5

1

5

101 2

5 3

                                                
5 ?���"*HB�CJ2<-5I>,:>9 101,4$��9 2.1,9 5�60�9 2.4,� 



 

 
 

 GLOBAL LAW OFFICE | 11 

 

6
 

3. “  

“

《

？

“ 1

2 3

4 《 5 《

6  

 

1.  

5 <

> 101  

< > 101

 

2.  

2 1

2

3

7

《

                                                
6 <��6F�+D��!#'$��9 3.3,�/�)G;AE� 

7 ?���"*HB�CJ2<-5I>,:>9 101,4$��9 3.3, 900� 



 

 
 

 GLOBAL LAW OFFICE | 12 

 

 

3. 。 —  

。 — “

。 — 2 1

2

3  

< > 101 。 —

— — —

（ 。

。 。

。  

2  

《

2  

    

 

1. “ 13 1

6  

2. “ 14 3  

1. 5  

2. 

 

3. 5

 

 

 

1. 

5 20% 

2. 

 

1. 

5 20% 

2. 

 

5 20% 



 

 
 

 GLOBAL LAW OFFICE | 13 

 

 

1. 

5 30% 

2. 

 

3. 

 
5 30% 

 

5 “  5

 TFEU 101(1)

 

 

5

 

”  

2 “

”  

    

“

 
 

 

 

“

 

5 5



 

 
 

 GLOBAL LAW OFFICE | 14 

 

  5
8
 

 
5

5

5

 

 

 
 

 

 

 
 

《 5

 

 

 

1.  

1

2 2

3

 

5

< > 101 3

                                                
8 -5��"*HB�CJ2<-5I>,:>9 101 ,4$����/�412>�&� Application of Article 101(1) and 
Article 101(3) of the Treaty Outside the Scope of the TTBER�@��=M3�-5I>,:�9 102,@�� 



 

 
 

 GLOBAL LAW OFFICE | 15 

 

 

2.  

2

《  

1

2

< > 101

101 1 2

3

》 4 5 FRAND

6 7

《

1 。

2 。 101

3 4 5

 

3. 5  

2

5

。 < >

101 3 5.1 5

5  

5

< > 101 《 5

《 5 ？

5 5

5 《 know-how 5

“ 5

《 5  



 

 
 

 GLOBAL LAW OFFICE | 16 

 

4. 5  

15 5

IDC

5 5 15

 

< > 101 1

。 2 5

。 3

《

 

5.  

。 —

。 —

1997 Kodak 2000 CSU

1996 Magill

2001 IMS

“

“  

6.  

 

< > 101 《

《 5

《

《

《  

7.  



 

 
 

 GLOBAL LAW OFFICE | 17 

 

12

< >

101 4

 

18 5 《

5

5 5

5 1

2 —

< > 101 5

2 — 《

《 《  

 

“ 2004

5 5

5

2010

 

“  

“ “

“

27 5

。 — 14

1 2

3 4 5

27 。 —

 

< > 101

FRAND FRAND

FRAND 5



 

 
 

 GLOBAL LAW OFFICE | 18 

 

“
9

2013 F/RAND

 

“ “ “

。 —

5

FRAND

 

 

“

5

—

 

 

 

 

 

                                                
9 See Guidelines on the application of Article 101 of the Treaty on the Functioning of the European Union to horizontal co-operation 
agreements, para 280,283; Guidelines on the application of Article 101 of the Treaty on the Functioning of the European Union to 
technology transfer agreements, para 196. 
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10 Council Regulation 1/2003/EC of 16 December 2002 on the Implementation of the Rules on Competition Laid Down in Articles 81 
and 82 of the Treaty (OJ L 1/1, 4.1.2003) Amended by Council Regulation 411/2004/EC of 26 February 2004 (OJ L 68/1, 6.3.2004) and 
Council Regulation 1419/2006/EC of 25 September 2006 (OJ L 269/1 28.9.2006) – Consolidated version of 18 October 2006, para 13. 
EU Memo 04/217: Commitment Decisions (Article 9 of Council Regulation 1/2003 Providing for A Modernized Framework for Antitrust 
Scrutiny of Company Behaviour). 
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11 EU Competition Law: Rules Applicable to Antitrust Enforcement, Volume I: General Rules, para 121. 
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12 Commission Notice on Best Practices for the Conduct of Proceedings Concerning Articles 101 and 102 TFEU (2011/C 308/06) point 
4.2. 

13 ？ see Commission Notice on Best Practices for the Conduct of Proceedings Concerning Articles 101 and 102 
TFEU (2011/C 308/06) point 4.2. 

14 Commission Notice on Best Practices for the Conduct of Proceedings Concerning Articles 101 and 102 TFEU (2011/C 308/06), para 
129 – 133. 
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